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STATEIVIENT OF THE CASE 
Nature of the Case 
On appeal, Mr. Morris asserted that the district court erred when it denied his 
request for appointment of post-conviction counsel because his petition raised the 
possibility of a valid claim regarding the preparation and use of a mental health 
evaluation. 
In its Respondent's Brief, the State argues that the district court correctly denied 
Mr. Morris' request for appointment of post-conviction counsel. In so doing, the State 
applied the incorrect legal standard as to whether he raised the possibility of a valid 
claim and incorrectly claimed that Mr. Morris failed to support a portion of his claim with 
citation to authority. 
This Reply Brief is necessary to set forth the correct legal standard and to 
illustrate that Mr. Morris did support his claim with citation to authority. 
Statement of the Facts and Course of Proceedings 
The statement of the facts and course of proceedings were previously articulated 
in Mr. Morris' Appellant's Brief. They need not be repeated in this Reply Brief, but are 
incorporated herein by reference. 
1 
ISSUES 
1. Did Mr. Morris have a burden to prove prejudice in order to establish the 
possibility of a valid claim? 
2. Did Mr. Morris fail to support one portion of his claim with citation to authority and 




Mr. Morris Did Not Have A Burden To Prove Prejudice In Order To Establish The 
Possibility Of A Valid Claim 
In its Respondent's Brief, the State argues that Mr. Morris 
presented no evidence that an evaluation by a psychiatrist or psychologist 
instead of the clinician would have changed the outcome of sentencing. 
Morris has therefore failed to show that he raised the possibility of a valid 
claim of ineffective assistance of trial counsel that required the assistance 
of counsel in post-conviction proceedings. 
(Respondent's Brief, p.12.) Earlier, in support of this conclusion, the State explained, 
The district court also analogized this case to Thorgaard v. State, 125 
Idaho 901, 905, 876 P.2d 599, 603 (Ct. App. 1994), where the "petitioner 
failed to show any error or inadequacy in the clinician's report, thus failing 
to establish his burden of prejudice." (R., p.41.) The district court's 
ultimate conclusion that Morris's contention did not raise the possibility of 
a valid claim is correct. 
(Respondent's Brief, p.10.) 
The State's argument is flawed because it is based on a misunderstanding of the 
standard to be employed when deciding whether a petitioner has raised the possibility 
of a valid claim and is thus entitled to appointed counsel. Thorgaard concerned whether 
a petitioner, following an evidentiary hearing, had established prejudice with respect to a 
psychological report that he was not able to review before the district court relinquished 
jurisdiction. 
Unlike in Thorgaard, Mr. Morris needed only demonstrate the possibility of a valid 
claim, one that, if investigated and properly presented by an attorney, could be 
successful. See Swader v. State, 143 Idaho 651 (2007). In Swader, the Idaho 
Supreme Court cautioned, 
3 
When considering a motion for appointment of counsel, the trial court must 
do more than determine whether the petition alleges a valid claim. The 
court must also consider whether circumstances prevent the petitioner 
from making a more thorough investigation into the facts. An indigent 
defendant who is incarcerated in the penitentiary would almost certainly 
be unable to conduct an investigation into facts not already contained in 
the court record. Likewise, a pro se petitioner may be unable to present 
sufficient facts showing that his or her counsel's performance was 
deficient or that such deficiency prejudiced the defense. That showing will 
often require the assistance of someone trained in the law. Therefore, the 
trial court should appoint counsel if the petition alleges facts showing the 
possibility of a valid claim such that a reasonable person with adequate 
means would be willing to retain counsel to conduct a further investigation 
into the claim. The investigation by counsel may not produce evidence 
sufficient to survive a motion to dismiss. But, the decision to appoint 
counsel and the decision on the merits of the petition if counsel is 
appointed are controlled by two different standards. 
Id. at 654-55 (emphasis added). 
When the correct (and much lower) standard of review set forth in Swader is 
applied to Mr. Morris' claim, 1 it is clear that Mr. Morris' claim meets the standard 
requiring appointment of counsel. As such, the State's argument should fail. 
11. 
Mr. Morris Did Not Waive Any Portion Of His Claim, As He Supported His Claim With 
Citation To Authority 
In its Respondent's Brief, the State argues: 
Morris appears to claim on appeal that I.C. § 19-2522 requires that a 
mental health evaluation conducted pursuant to I.C. § 19-2524 comply 
with the requirements for a psychological evaluation conducted pursuant 
to I.C. § 19-2522. (Appellant's Brief, pp.9-10.) Because this conclusion is 
unsupported by any argument or authority, Morris has waived this claim 
1 Like the petitioner in Swader, Mr. Morris is incarcerated and indigent. In addition to 
those barriers to pursuing post-conviction relief, Mr. Morris provided, via a sworn 
statement in support of his motion for appointment of counsel, information that because 
of his mental health problems he would unable to pursue his post-conviction action 
without the assistance of counsel. (R., p.12.) 
4 
on appeal and the Court should decline to consider it. State v. Zichko, 
120 Idaho 259, 263, 923 P.2d 966, 970 (1996). 
(Respondent's Brief, pp.10-11.) 
The State's argument is incorrect. In his Appellant's Brief, Mr. Morris cited to 
Idaho Code § 19-2522 and § 19-2524, as well as State v. Pearson, 108 Idaho 889 
(Ct. App. 1985), in support of his contention that a mental health evaluation conducted 
under either section of the Idaho Code must include ''a thorough and in-depth 
analysis[.]" (Appellant's Brief, pp.9-10.) 
In Pearson, the Court of Appeals rejected a psychological evaluation ordered 
under Idaho Code § 19-2522 because it lacked "the in-depth analysis required by 
I.C. 2522(3)." Id. at 891. The language governing the requirements for a mental health 
evaluation interpreted by the Court in Pearson, set forth at Idaho Code§ 19-2522{3) is 
almost identical to the language governing the requirements for such an evaluation 
under Idaho Code § 19-2524{3){a). The only difference between the language 
contained in the two is that Idaho Code § 19-2524{3){a) requires additional information, 
namely, 
A plan of treatment if the mental health examination indicates that: 
1. The defendant suffers from a severe and reliably diagnosable mental 
illness or defect; 
2. Without treatment, the immediate prognosis is for major distress 
resulting in serious mental or physical deterioration of the defendant; 
3. Treatment is available for such illness or defect; and 
4. The relative risks and benefits of treatment or nontreatment are such 
that a reasonable person would consent to treatment. 
5 
Idaho Code§ 19-2524(3)(a) (vii). Considering the nearly-identical requirements of both 
statutes, the logic of the Pearson decision should apply with equal force when 
determining how thorough and in-depth an evaluation conducted under Idaho 
Code§ 19-2524(3}(a) should be. 
Mr. Morris supported that portion of his argument in which he claimed that the 
evaluation was inadequate with citation to authority, and, as such, this Court should 
consider his claim. 
CONCLUSION 
For the reasons set forth herein and in his Appellant's Brief, Mr. Morris 
respectfully requests that this Court vacate the district court's order denying his motion 
for appointment of counsel and its summary dismissal order. He further requests that 
this Court remand his case to the district court with an order that counsel be appointed 
and an evidentiary hearing be conducted. 
DATED this 13th day of September, 2011. 
I PE ,CER J. HAHN 
~E~ State Appellate Public Defender 
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